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OnE of the most valuable of the recent discussions of the subject 
of codification is the scholarly address of Thomas J. Semmes, of 
Louisiana, before the American Bar Association. It is valuable 
because it is scholarly and because it is written by one who has 
practiced under a code and is at the same time familiar with the 
common law. He refers to the Roman law and the code of Jus- 
tinian and to the opinions of Bentham and John Stuart Mill; but 
it is especially interesting to hear of the actual present workings of 
the code of Louisiana. He says: ‘‘The Louisiana code assumes 
that cases may occur which are not anticipated by it. Article 21 
declares ‘that in all civil matters where there is no express law the 
judge is bound to-proceed and decide according to equity. To de- 
cide equitably an appeal is to be made to natural law and reason, 
or received usages when positive law is silent.’ Yet the power 
thus conferred has not been exercised except for the purpose of 
furnishing a remedy or method of procedure. The code has suf- 
ficed as a rule for the adjudication of rights.’ ‘*‘ With the excep- 
tion of three amendments made in the years 1844, 1850 and 1852, the 
code has remained substantially intact from 1ts adoption in 1825 until 
the present time.’”?’ Andagain: ‘* The civil code is regarded in Louis- 
jana as a sacred temple, and whenever the sacreligious hand of the 
innovator is raised to change it the attention of the bar and of the 
bench is at once aroused and no alteration is permitted without 
careful scrutiny and thoughtful consideration of its effects on the 
structure. This is one of the principal effects of a logical code. 
It cannot be changed in one part without affecting the other parts, 
and the guardians of the sacred deposit are ever on the alert to pro- 
tect it from desecration.” 
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THE committee of the American Bar Association on the causes of 
the delay and uncertainty in judicial administration declared very 
strongly against trial by jury (Mr. Parker, however, dissenting). 
The committee referred to the two forms of trial, trial by judge and 
trial by jury, standing side by side and undergoing constant com- 
parisons with each other in equity and admiralty cases on one side 
and in common law cases on the other, and said: ‘‘ This conclu- 
sion cannot be gainsaid, that there is no such fundamental differ- 
ence between the jurisdiction of the different courts, no such differ- 
ence in the questions of fact brought before them in civil suits as 
to produce any essential or necessary difference in the methods by 
which either tribunal must proceed to ascertain controverted facts. 
In point of law the rules of evidence are in general the same in the 
different classes of judicatories. This being so it can scarcely be 
possible in the nature of things, when the wide difference in the 
character and experience of the triers of the facts in these two 
classes of judicatories is considered, that the results achieved by 
those of one class are not better than the results achieved by those 
of the other class.”’ 

The committee said that if it were left with the bar there is 
scarcely a doubt what the voice of the bar would be. ‘‘ Trial by 
judge is a favorite mode of trial by good lawyers and trial by jury 
with poor lawyers, with disingenuous lawyers, with lawyers who 
resort to low subterfuges and to unconscionable means of obtaining 
the desired result in a pending litigation.’’ They said they did 
not hope to abolish trial by jury in our day, but suggested certain 
remedies and improvements. One of these was that it should be 
the privilege of the judge or of either party to require, as is pro- 
vided by statute in some States, that the jury should give their 
reasons for their verdicts as the judges give their reasons for their 
decisions. Another was that the judges should not refuse to set 
aside a verdict because there was a scintilla of evidence to support 
it, as they do in some States, though not in New Jersey ; and an- 
other that the judges should not submit a case to the jury unless 
the evidence were such as to leave the result fairly in doubt. 

The committee recommended as conclusions: 1. Greater care in 
the selection of jurors; no person to be permitted upon the jury 
list who is not known to bea person of probity, intelligence and 
good repute. 2. A jury should not be called in civil causes unless 
demanded by one of the parties. 3. That it should be the duty of 
the judge to instruct the jury as to the law and advise 
them as to the facts. (This latter is forbidden in some of the 
Western States.) 4. The judge not to be required (as he 
is in some States) to reduce his instructions to writing where 
there is an Official stenographer. 5. The trial court or the 
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appellate court should set aside a verdict where it plainly appears 
to be unsupported by substantial evidence of a creditable character 
or to be contrary to the weight of evidence. 6. The practice of — 
submitting to juries special interrogatories upon material and con- 
trolling facts in issue, and of disregarding their general verdict 
when inconsistent with their answers to such interrogatories, should 
be extended. 





THE FIRST, second and sixth suggestions are those most important 
for us to consider in New Jersey; the others are substantially 
complied with now, although the judges, especially on appeal, are 
too much inclined to allow verdicts to stand without examining the 
evidence. It would avoid much delay and expense in litigation if 
no jury were called unless demanded by one of the parties, and 
this demand should be made ten days before the opening of the 
term and on notice to the other side and to the clerk of the court. 
If such definite action were required before a jury trial could be 
had the practice of calling juries would fall very much into disuse. 
It has proved to be so in the justices’ courts and district courts. 
Juries are rarely called in these courts and the judges are not equal 
to those of the Supreme Court. They have had the same experi- 
ence in England. An attorney does not care to take the responsi- 
bility of waiving a jury, but if he had to decide affirmatively and 
in advance that he would have one he would follow his own better 
judgment and go without it, and the client would generally agree 
with him. Ifa large number of the cases at circuit were set down 
in advance to be tried without a jury, the trials would be set down 
for certain days to suit the convenience of judge and counsel, as 
they are in the Vice Chancellor's Court, and business would be ar- 
ranged and despatched without the delay and the intolerable wait- 
ing and uncertainty that now attends the circuit practice ; the 
time of counsel, witnesses and parties would be saved and more 
cases would be tried ; counsel would make more money and clients 
would find litigation less burdensome, more certain and more 
rapid. 





Tue London Law Times says: ‘‘The law contains many subtle- 
ties and some fictions, but we are saved from the absurdity of 
divorcing a man after his death. Sir James Hannen decided that 
this could not be done and the Court of Appeals have affirmed his 
decision in Stanhope v. Stanhope, 55 L, J. Rep. P. D. A. 37, re- 
ported this August. Why any one should wish a man to be di- 
vorced after his death would seem a mystery, but in this instance 
the desire was practical enough.”’ 

The reason was that the deceased held a life estate in $15,000, 
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remainder to his wife for life, remainder to such persons as he 
should by will appoint. He appointed his brother and sister. Be- 
fore his death he had obtained a decree nisi for divorce against his 
wife, but under the statute the decree could not become absolute 
until the end of six months. Within the six months he died. 
After his death and at the end of the six months his executor filed 
a petition to revive the suit for divorce and have the deeree made 
absolute. This was upon the theory that the decree would relate 
back to the decree nisi and destroy the marriage relation in the 
lifetime of the deceased, and so extinguish the remainder to the 
wife. Lord Justice Bowen in refusing the application said: ‘‘In 
my opinion he can no more be divorced after his death than he can 
be married or condemned to death. Marriage is a union for two 
lives ; it can be dissolved either by death or by process of law. 
After it has been dissolved in one of these ways it cannot be dis- 
solved again—a knot which has been already untied cannot be un- 
tied again.”’ 





West Chester and Phila. R. R. Co.v. Broomal, 6 Eastern Rep. 510, 
was an action against a railroad company upon a verbal contract to 
erect a freight station on the plaintiff's land. The land was con- 
veyed in consideration of one dollar and of this agreement and the 
company failed to erect the station. The court held that the action 
was properly brought upon the verbal agreement and that it was 
not an attempt to set aside or reform a deed by parol evidence, and 
they held that the plaintiff was entitled to recover not the value of 
the land as the judge had charged the jury, but the advantage that 
would have accrued to the plaintiff from the erection of the sta- 
tion, the increase, if any, in the value of his adjacent land. 
A similar decision was made in Chicago, Burlington and Quincy 
R. R. Co. v. Boyd, 4 Western Reporter 137. Supreme Court of 
Illinois, June 12, 1886, in which the facts were reversed. Special 
performance was decreed of a verbal contract to convey 
land to the railroad company, when the company had ful- 
filled the condition of the contract and had built the station. 
There was an English case decided some years ago (we cannot 
refer to it by name just now) in which it was held that the Court 
of Chancery would not decree specific performance of a contract of 
a railroad company to build a station on the complainant’s land, on 
the ground that the contract did not provide that the company 
should cause its trains to stop at the station, so that even if a de- 
cree were made for specific performance of the contract it would 
be of no substantial value to the complainant unless the company 
should choose to cause its trains to stop, and the court therefore 
would not make a decree which might be made of no avail by the 
action of the defendant. 
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In Chapin v. Wright, 6 Eastern Rep. 473, it was held by Vice 
Chancellor Van Fleet that twenty years adverse possession of 
premises by a mortgagee under his mortgage, bars the mortgagor’s 
equity of redemption by force of the eighteenth section of the 
statute of limitations, and that the bar of this statute, unlike that 
affected by the rule, that the court of equity follows the analogy 
of the other sections of this statute, is not subject to be waived by 
an incautious admission of the mortgage. The Vice Chancellor 
said that the rule that courts of equity will follow the analogy of 
courts of law, in regard to the period within which claims must be 
enforced, is a mere judicial regulation and, like other judicial rules, 
is subject to change by the power which created it, and that 
accordingly the courts of equity have qualified the rule by the 
exception, that if a mortgagee in possession shall after the mort 
gagor is barred by lapse of time admit the mortgage to be a sub- 
sisting lien, the bar previously existing will be considered to 
have been waived ; but he said that this eighteenth section isa 
positive direction to the court of equity. It expressly limits the 
equity of redemption and says that if the mortgagee or those 
claiming under lien shall be in possession of the land for twenty 
years after default of payment by the mortgagor, then the right or 
equity of redemption shall be forever barred. Rev. 597. This opin- 
ion and that of Chancellor Williamson mentioned below seem to 
be the only ones in which the statute is construed. The Vice 
Chancellor says: 

‘*The statute isan old one, having been passed in 1799, and stands 
to-day in the very words in which it was originally enacted. Pat. 
Laws 354. Its meaning is so plain that its construction has never, 
so far as I can discover, been the subject of doubt or discussion. 
It says, as plainly as language can speak, that twenty years’ pos- 
session by a mortgagee, under his mortgage, after the mortgagor 
has made default, shall bar the mortgagor’s equity of redemption 
and that when his equity is once extinguished in this way, it shall 
remain extinguished forever. There is nothing in its words, and 
nothing in its spirit or purpose which will justify even a suspicion, 
that the legislature which passed it intended that the bar which it 
created should, after it becomes complete—after the mortgagee’s 
legal estate becomes perfect by being freed from the mortgagor’s 
equity—still be subject to be waived, at least by anything which 
the mortgagee might happen to do with intent to strengthen his 
title; on the contrary, I think it is evident, that what was meant 
was, that when the mortgagor's equity was. once extinguished, it 
should remain absolutely blotted out forever. This, I think, was 
Chancellor Williamson’s construction of it. He said, in Bates v. 
Conrow, 3 Stockt. 137, that twenty years’ possession by a mort- 
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gagee under his mortgage, by force of this statute, bars the mort- 
gagor’s equity of redemption, and he gave effect to this bar, in 
that case, regardless of the fact that an application had been 
made to the mortgagor, after the mortgagee had been in possession 
for over twenty years, to convey his interest in the mortgaged 
premises to the mortgagee to save the mortgagee the expense of a 
suit to foreclose his mortgage.”’ 





_ CODIFICATION AND THE AMERICAN BAR ASSOCIATION. 


We have watched with interest the efforts that have been made 
in New York to bring about the codification of the law, for we have 
felt that since so much had been done towards it in New York al- 
ready, it would be better for us in New Jersey to enter into other 
men’s labors than to attempt to do so great a work in so smalla 
State for ourselves. If New York invents a good code and it proves 
an advantage to her, we can take itand improve upon it for our- 
selves. This might raise an interesting question of copyright law, 
but a code is a statute, and we have never heard of a copyright for 
a statute. We only suggest the point, so that if New York is not 
willing to be made a convenience of in this way, she may take such 
steps as she can to secure a copyright or a patent. We may be 
sure, however, New York will not do this, for she is proud of having 
already furnished codes of practice to half the States of the west, 
and the codifiers are most zealous missionaries. 

It is indeed a work to be proud of, and New York may well be 
willing to work for the distinction of furnishing a code not merely 
of practice, but of law, for the whole country. It is the magnitude 
and difficulty of the work which make us shrink from the effort 
even of urging it to be undertaken here in New Jersey. The law 
as we have it is the result of experience of the practical adminis- 
tration of justice for centuries. A code to be a good one must be 
a clear and accurate statement of the result of this experience. 
It must state the law as it is and settle it where it still remains un- 
certain. It must arrange it in systematic form and adopt rules and 
definitions which shall be so clear and accurate as to serve not 
merely as guides, but as laws, and in so doing it must provide for 
unforeseen cases and unexpected conditions of society and busi- 
ness. It often requires much labor to ascertain and state the law 
applicable to a single case, but to find out and declare the law for 
all cases and for all time is a task not to be undertaken unadvisedly 
or lightly. No doubt it can be done; it has been done in other 
countries. Mr. Field alone has done much towards it in New 
York, and we have no doubt the work will be finally accomplished. 
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We do not state the difficulties for the purpose of discouraging the 
work, but because we think it is of the utmost importance that we 
should have no code until we can have one that is very good. We 
think a bad code would be a great evil. We are not in favor of 
codification in the abstract. We do not think that law made by 
the legislature is better than the law that has grown up out of the 
experience of successive judges and lawyers in the practical admin- 
istration of justice. 

We have been led into making these remarks by reading the re- 
port of the special committee of the American Bar Association on 
August 18th upon the reduction of the law to a statutory form. 
This report expresses the views of the men who have been urging 
the adoption of the code prepared by Mr. Field for New York,.and 
the meeting of the Bar Association was made the arena for a con- 
test between the champions and opponents of that code. The 
proposition presented for discussion was the general proposition 
that ‘‘the law itself should be reduced as far as possible to the 
form of a statute.’”’ The committee adopted the proposition and 
gave their reasons for it.* The proposition itself is broad enough 
and indefinite enough to embrace the views of men of very different 
opinions. How far it is possible to reduce the law to the form of 
a statute is one of the chief questions at issue. The reasons given 
by the committee are the reasons of those who are in favor of codi- 
fication to the utmost extent, and who believe that law made by 
the legislature is intrinsically better than law developed by the 
courts. There are others who believe that the law that has grown 
up through the action of the courts may now with advantage be 
expressed in the form of astatute, but are not prepared to say that 
a system prepared in advance by a commission appointed by the 
legislature is better for us than the system which has grown out of 
the experience of the English and American people. The commit- 
tee say: ‘‘There are now in this country two ways of making law, 
and these are legislation and litigation. We prefer legislation. 
Whether there was ever at any time, in any country, reason for 
judge-made law, it would be profitless to discuss. We affirm that 
there is not now any reason for it whatever. It is illogical, unsafe 
and contrary to the American theory of government.’’ This isa 
distinct declaration of opinion that the law ought to be invented 
and enacted in advance and upon theory by the legislature, and 
not developed out of the customs and moral sense of the people, 
and that this is the American theory of government. In the very 
next sentence the committee say: ‘‘ What we insist upon is that 
the uncodified portion of the common law, so far as it is settled 
by judicial opinions, should be enacted by the legislature in brief 


*Mr. Cortlandt Parker did not join in this report but dissented from it. 
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compass.”’ [The italics are ourown.] Thisis a very different matter. 
The legislature has not invented the law, but only declares that 
which has been settled by legal decisions. 

It is important to know what these advocates of codification 
really mean. The two principles are totally opposed to each other. 
They say that there are two ways of making law, legislation and 
litigation, and that they prefer legislation ; and yet they say that 
the legislation is to be only the law settled by litigation. Now, if 
the legislation"is accomplished and the code is made, is the making 
of future law to be legislation or litigation? Is the whole method 
of our law-making to be changed? Is the development to be 
stopped and all new law to be made a priori by the legislature and 
by theorists upon a legislative commission? They tell us on the 
one hand that codification is only reducing the existing law to the 
form of a statute and that they ‘‘repel the idea”’ that this ‘‘ would 
check the natural growth of the law,’’ and on the other hand that 
this growth hereafter must be made by legislation; that there is 
not and probably never has been any necessity for judge-made law. 
Is it any wonder that there should be some hesitation about re- 
ducing the law to the form of a statute if it is declared by those 
who advocate it that thereafter the whole manner of the growth of 
the law will be changed, and this system by which the English peo- 
ple have been governed in England and America for thirteen hun- 
dred years be put an end to, and this because it is ‘‘contrary to 
the American theory of government!’ It is this government by 
legislation that the instincts of a free people dread. Government 
by legislation is government by rules and regulations, by edicts 
emanating from a sovereign, whether representative or monarchical. 
The administration of law through the judges is nothing but the 
declaration of the customs and sense of jnstive of the people through 
impartial arbiters. There is no definite body of laws promulgated 
by authority; the judges simply administer justice according to 
custom and precedent. When this has been done for many gen- 
erations a body of laws has grown up with the growth of the peo- 
ple, and then it becomes desirable to simplify, arrange and de- 
clare it in the form of a digest or a statute; but it is idle to say 
that this body of law could have been as well made by legislation, 
or thatif the legislature declares it now in the form of a statute, this 
shall put an end to the old method, and that law shall no longer be 
made by litigation. 

The first means of simplifying and declaring the law is by 
digests. This has been done over and over again and the law has 
outgrown all the digests that have been made. More and better 
digests can be made, but the multiplication of cases is too rapid for 
them, and it is very desirable that we should have a concise and 
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authoritative statement with the sanction of the legislature, de- 
claring what the law has now become and laying down the princi- 
ples which shall govern its application to future cases. This should 
be done for the purpose of simplification and of making the law 
more readily to be ascertained, and not for the purpose of substi- 
tuting legislation for litigation as a means of improving the law. 

We do not agree with the committee that the people prefer to be 
governed by the legislature rather than by the courts. We do not 
think they regard as an assumption what has been done for centu- 
ries. We do not think from what we hear and what we see in the 
public prints that the people have a profound belief in the wisdom 
of their legislatures, and we know that legislatures if left to them- 
selves would never so much as think of the subjects which make 
up the body of our common law. It is with the utmost difficulty 
that they can be induced to consider them when lawyers, who see 
the need of amendment of any established rule of the courts, press 
these matters upon the attention of the legislatures. If codification 
is to be accomplished it must be done by a body of trained lawyers, 
and then the legislature must be compelled to keep its hands off. 
Indeed this is the great danger. A code may be very good, but it | 
will be a single symmetrical body of law and may be spoiled at any 
minute by ignorant legislation. There is hardly a statute passed 
now on any topic of the common law that does not violate some 
legal principle and affect what little symmetry the system has ; 
but when we have a system that has symmetry, the dread of the 
legislative tinkering will be tenfold greater. 

In view of the fact that the legislature never has had much todo 
with making the law regulating the general rights of person and 
property, it is surprising to hear the committee assert, and lay 
great stress upon the assertion, that the making of law by means 
of litigation is contrary to the American theory of: government. 
They say: ‘‘An unwritten or inaccessible law is un-American. 
The law of the legislature as distinguished from the law of the 
courts is the necessary sequence of the American doctrine that the 
functions of government should be apportioned between three great 
departments, legislative, executive and judicial.’’ There are so 
many good arguments in favor of codification that it is hardly 
worth while to insist upon such an absurd one as this. There is 
nothing distinctively American in the three great departments, ex- 
cept that in our system the courts have more control over legisla- 
tion than they do in England ; and it is very plain that when the 
three great departments were adopted by our constitutions they 
were adopted just as they were, with just such functions as they 
had acquired in the growth of our institutions. The legislatures 
of the States were the successors of the provincial legislatures; the 
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courts were the same as the provincial courts. The legislatures 
were not expected to make a new system of law, but on the con- 
trary the common law made by the courts was expressly declared 
to be the law of the several States. The American theory of govern- 
ment was simply that the people should govern themselves accord- 
ing to their own customs and institutions. It is the peculiarity of 
free people that they have been governed by institutions rather 
than edicts or commands. It is because these laws have simply 
grown up out of their necessities and desires that they are a free 
people. The function of the legislature has never been to impose 
systems of law, but to amend where amendment was needed, to 
make special rules where they were thought necessary and to pro- 
vide for special emergencies. The American theory of govern- 
ment is based upon these facts of history and not upon the ety- 
mology of the word ‘‘legislature.”’ 

The committee say: ‘‘A free people who have made their insti- 
tutions or purpose to keep the three departments of government, 
the legislative, the executive and judicial, separate and independent 
of each other, will not always submit to the assumption of the 
handful of lawyers on the bench and at the bar who insist upon 
making their laws.’’ The institutions the free people have made 
are themselves the law, and they were made through the lawyers 
on the bench and at the bar. The law thus made is nothing but 
the expression, however imperfect it may be, of customs, morality 
and institutions of the free people. The functions of the judicial 
department are just what our institutions have made them, and it 
is a foolish appeal to popular ignorance to say that the people will 
rise up and rebel against the assumption of these powers. And it 
is worse than disingenuous to demand a code upon the ground that 
under the present system the law is made by lawyers, for what 
child does not know that none but lawyers would dare to attempt 
to make a code. 

We agree with the committee that the law may be simplified and 
made plain by being arranged and settled and declared in the form 
of a statute, but it must be done slowly, piece by piece, only by 
way of simplification and for the declaration of principles, and not 
for the purpose of destroying the law-making power of the courts 
in the application of those and cognate principles to new cases. 
And above all things let the code be made by lawyers, and only by 
the best lawyers, and then let the legislature touch it only with the 
advice of the lawyers. Ep. 





COLGAN wv. P. R. R. CO. 


COLGAN v. PENNSYLVANIA RAILROAD COMPANY. 
(Essex Circuit Court.) 
Negligence— Railroad Crossing—Damages. 


The action was brought for damages to the plaintiff, who was 
injured while driving across the defendant’s track, at the River 
street crossing, in Newark. The main line of the railroad and the 
Centre street branch both cross River street, and there is a consid- 
erable space between them. The facts are sufficiently stated in the 
decision of the judge. The verdict was for the plaintiff for $7,000 
damages. A motion was made for a new trial. 

Mr. 8S. J. McDonald for the plaintiff, 

Mr.Wm. H. Bradley for the defendant. 

DeEpvuE, J., in deciding upon the motion said. The motion for a 
new trial is made upon two grounds: First, that the verdict is 
against the evidence; second, that the damages are excessive. 
I think there is nu reason for a new trial on the first ground. 
The accident occurred on the River street crossing of the 
Centre street branch. Colgan was driving upto the Commerce 
street crossing and finding a long freight train passing there, he 
drove on to the River street crossing. The first contention was 
that the defendant ought to have waited, and not to have sought 
the River street crossing, which was a dangerous one; but River 
street was a public crossing, and the plaintiff had a right to use it. 

By the time he had reached the crossing the freight train had 
gone by and the gates were raised. He crossed over the main line 
and reached the space between the main line and the Centre street 
branch. There was space enough for him to remain there in safety. 
While he was there the signal was given for the approach of a 
train from New York on the Centre street branch. There were no 
gates at the crossing of this branch, but there was a flagman. 
The gates on the main line were put down behind him. He drove 
on and was injured by the approaching train. I am not dissatified 
with the finding of the jury, that the defendant was guilty of neg- 
ligence. The putting down of the gates behind the plaintiff would 
not be a signal to him of the approach of a train on the other line, 
and there appears to have been no flagman between him and the 
track. The flagman was rather guarding the approach from the 
other side down River street, and he seems to have relied on the 
gates to guard the other side, not anticipating that any one would 
be between the tracks. 

It does not appear that the plaintiff was not exercising due care, 
and I will not disturb the verdict on this ground. The damages, 
however, I consider grossly excessive. The verdict was $7,000. It 
is not a case for vindictive damages. The defendants had supplied 
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all the proper safeguards—gates for one track and a flagman for 
the other. It was a case of failure of the agencies which the 
defendants had in good faith provided. There was no evidence of 
the plaintiff's employment or income. He was driving a wagon 
at the time. Seven thousand dollars is greatly in excess of the 
amount required for compensation. I will allow the verdict to 
stand if the plaintiff will consent to accept $4,000. 





CATHERINE CLEINE ». A SOLICITOR. 
(In Chancery of New Jersey.) 


Solicitor and Client—Dced from Client Mrs. C. by judgment. Mr. E. procured 
to Solicitor set aside for fraud.—Mr.E,as Mrs. C. to execute and deliver to him a deed 
solicitor, agreed with Mrs. C. to defend cer- for one half of the other property which she 
tain suits, for which she agreed to give him owned, representing to her that it was for 
half of all the property or money that should _his compensation under the agreement. Held, 
be recovered. The defense entered failed, that such deed was fraudulent and void, both 
and the property was all recovered from in law and in fact. 


On bill, answer and proofs. 

Mr. F. Frambach, Jr., for complainant. 

Mr. 8S. B. Ransom for defendant. 

Birp, V. C.: The complainant asks to have a deed, which she made 
and delivered to the defendant for the undivided one-half interest 
in two lots of land, set aside as fraudulent and void. Although 
she denies all knowledge of executing this deed, she, no doubt, 
did so. Her claim is also that fraud and deception were practiced 
upon her by the defendant. She obtained her title to these lots by 
devise from Mr. Cox, whom she claimed to have been her husband. 
Mr. Cox died in 1878, leaving a will, devising her these lands, and 
also leaving her other lands. The will was admitted to probate, thus 
perfecting her title. She claimed that she was entitled to dower 
as widow in the lands not divided. To dispose of this claim and 
to free the estate from embarrassment, the executor filed a bill 
against her. 

The defendant is an attorney-at-law and one of the solicitors at 
this court. Mrs. C. employed E., the defendant, to defend the 
suit brought by the executor. He entered into an agreement in 
writing with her, that for his services, for defending said suit, she 
should give him ‘‘one half of all sums of money recovered from 
the estate of Mr. Cox, deceased, either by suit or compromise.”’ 
Mr. C. was in possession of a house and lot, (not one of those 
devised, ) and an action in ejectment was commenced against her to 
recover the possession. An opinion was pronounced in the suit in 
Chancery, in the October Term, 1884, adverse to Mrs. Cox, and 
although it does not appear definitely, yet about that time judg- 
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ment was recovered against her in the action of ejectment: These 
events and dates are given for the purpose of adding and connect- 
ing therewith the fact that Nov. 17th, 1884, a very formal agree- 
ment, in writing, was entered into by Mrs. Cox and Mr. E., in 
which it is recited that ‘‘there is now a suit or suits at issue and 
pending,’”’ etc., and in consideration of one dollar and of. E.’s 
maintaining and defending said suits or any other which might 
thereafter be brought in reference to the rights of Mrs. Cox, the 
said Mrs. Cox ‘‘ covenants and agrees to and with the said E., that 
the said E. shall receive as compensation for said services one half 
of the properties or money so recovered or received in the said 
suits.’ Care was taken to have a master in chancery present to 
have them acknowledge the execution of this agreement. On the 
fourth day of the next February, (1885,) Mr. E. sent for Mrs. Cox 
to come to his office. There in the presence of another attorney- 
at-law, a long conversation ensued respecting the suits which had 
been determined against Mrs. Cox and respecting the propriety of 
an appeal. I think both solicitors agree that there was a great 
deal of intercourse upon that occasion between them and Mrs. 
Cox upon these subjects. They agree that an appeal was not at 
all advisable, but they say that then and there the deed in ques- 
tion was presented to Mrs. Cox, that it was read over to her twice 
and explained to her. 

It is admitted that the lands described in the deed were never 
the subject matter in dispute or litigation, and there is no sort of 
claim or pretence that they were included, or intended in any 
sense to be included within either said agreements respecting 
compensation. Mrs. C. isa woman of ordinary natural capacity, - 
but can neither read nor write, and is extremely ignorant of all 
matters of business. There is no proof that she ever had the 
slightest experience or the remotest opportunity of knowing 
anything about the titles of real estate. The other solicitor who 
was present and took the acknowledgment of the deed says, that 
he read the deed to her and explained its contents. It also appears 
that he had some interest in the suits, for he argued the one on 
final hearing before the Chancellor, for which he has had no com- 
pensation, and avoided answering the question as to compensation 
in the future, by saying that Mr. E. was under personal obligations 
to him. 

At the time of the execution and delivery of the deed, in Feb- 
ruary, 1884, the estate of Mr. Cox was not settled ; the accounts of 
the executor yet not having passed. Mrs. Cox’s children were 
interested in these accounts, and she was doing what she could 
in their behalf. Mr. E. continued to correspond with her respect- 
ing the accounts and invited her to come to his office. Accord- 
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ing to his statements she was there in June, September and 
November, and perhaps at other times, but.at the times named he 
says he spoke to her about his interest in these lands and told her 
that he intended to file a bill for partition. He says that at none 
of these interviews did she deny having executed the deed or in 
any way question his right to an interest in the land. 

Let us go back to the time when the deed was executed. When 
Mrs. C. went to the office of Mr. E. the deed was all prepared for 
execution. It was prepared by the Master who took the acknowl- 
edgment and who, as counsel, had argued the cause before the 
Chancellor. It was prepared at the request of Mr. E. Mrs. Cox 
had not given any directions about it, nor had she been consulted. 
She had no knowledge of it until it was about to be presented to 
her for execution. Mrs. Cox says that she heard nothing more of 
it from that day until she learned that she had in fact executed a 
deed for this property from Mr. Brown, who told her that she had 
and that he had seen the deed, and also told her that she had bet- 
ter employ some good lawyer. I do not think it is at all material 
to determine whether or not Mr. E. did speak to Mrs. Cox at dif- 
ferent times before he filed his bill for partition in Nov., 1885, af- 
ter which the interview was with Mr. Brown. I say it was not 
material because he was still acting as her counsel in respect to 
the accounts of the executor, and she was under the same infiu- 
ence that she is presumed to have been when she executed the 
deed. And the whole transaction shows that until the filing of 
the bill for partition she had unbounded confidence in Mr. E. 

But the defense must fall upon the testimony of Mr. E. himself. 
He says that when the deed was executed ‘‘I explained to her 
that it was my compensation for services under the agreement.” 
I do not see how he could make such a statement to his client. It 
certainly was not true in any sense. By the agreement he was to 
have the one-half of all that was recovered, but nothing was re- 
covered. And the property mentioned in the deed and conveyed 
thereby was not by any possibility involved in the controversy. 

I must pronounce that the transaction complained of was not 
only fraudulent in law, but in fact. Mr. E. makes it so plain that 
he deceived and misled Mrs. Cox that every consideration of duty 
requires me to say so. 

Mr. E. is an attorney-at-law and a solicitor in this court. The 
courts have given him a certificate of good character, and upon 
this clients rely as they have a right to. The courts, then, when 
called upon, must see to it that the high trust implied is not 
abused. The courts must meet this responsibility in a becoming 
spirit of firmness or share in the odium and dishonor which are sure 
to follow. The reputation of both bench and bar before an en- 
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lightened world is so involved that nothing will save it from just 
reproach but the most rigid scrutiny and most exacting rules. 

I will advise a decree declaring that the said deed is void and 
that Mr. E. execute to Mrs. Cox such a deed as she delivered to 
him. The complainant is entitled to costs. 





ROBINSON »v. GLEASON. 
(Paterson District Court.) 
Master and Servant.— Discharge. 


This was an action by a servant against his employer, who kept 
a hotel, for damages for a wrongful discharge. The defendant 
showed that the plaintiff took two drinks at the bar of the hotel 
with two guests who invited him to drink with them. This was 
at half-past eleven in the night and no one but the plaintiff, the 
two guests and the bartender were present. There was no rule of 
the hotel prohibiting employes to drink at the bar. Held by the 
court good cause for discharge of the servant. 





NOTES OF RULINGS AT THE VICE-CHANCELLOR ’S CHAM- 
BERS, NEWARK, SEPT. 13. 


NEWARK NATIONAL BANKING CO. v. FELSNER. 
Practice—Dismissal for Want of Prosecution. 


Mr. Leonard Kalisch moved to dismiss a creditor’s bill for want 
of prosecution, nothing having been done within a year. 

Mr. Bradner for the complainant said that the last step in the 
cause was a motion for an order of reference to the Vice-Chancel- 
lor, and that on the day fixed the motion for some reason stood over 
and no day was fixed and it was tacitly understood that the suit 
was abandoned ; and now the defendants have left the town and 
there is no property to be found here, and that he wished to go on 
if the defendants are to be found, but not if there is nothing to be 
had ; that he was willing to dismiss the suit if it could be done 
without costs, but if costs must be paid he preferred to go on. 

The Vick-OHANCELLOR said: Does it not appear from what you 
said that the suit was abandoned ¢ 

Mr. Bradner said this was only with the understanding that 
there were to be no costs. Nothing was said or agreed upon be- 
tween Mr. Kalisch and me, but I understood that there were to be 
no costs on either side and settled with my clients on that basis. 

The Vicrk-CHANCELLOR said: This seems to be a case provided 
for by the rule. The rule says that if nothing is done within 
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a year the suit shall be considered abandoned. It appears in this 
cause that the suit really was abandoned and that the complainant 
now only wants to go on when the defendant seeks to turn him out 
of court. The court is always slow to turn a complainant out of 
court, but if he has failed to prosecute for a year he must show 
some excuse for it and that he has a good case and really wants to 
goon. If for example he has a case and wants to push it and his 
solicitor says that in the press of business he has not noticed the 
lapse of time, and asks the court to relieve his client from the un- 
pleasant consequences of his procrastination, or sloth, or personal 
negligence, the court may allow the suit to proceed; but in this 
case there seems to be no reason why éhe rule should not be ap- 
plied and I cannot relieve the complainant from the payment of 
costs. 





ADMINISTRATORS OF DEVONVILL v. MARIA STOKEM. 


Sale Subject to Receiver’s Lease. 


Mr. Robert Allen applied to the Vice-Chancellor on behalf of 
a receiver of mortgaged premises for directions as to the disposi- 
tion of moneys in his hands. It appeared that the receiver had 
made a lease of the mortgaged premises and the premises were sold 
by the sheriff under the decree in the cause before the expiration of 
the lease. The receiver collected rent after the sheriff's sale and the 
receiver asked whether he should pay it to the purchaser or to the 
encumbrancers whose claims were not paid by the sale. 

The Vick-CHANCELLOR referred to Shreve v. Hankinson, 7 Stew- 
art 413, in which it was held by the Chancellor that the purchaser 
took the property subject to the lease, but that he was entitled to 
the rent, and said that the proper practice was the purchaser to 
file a petition for the money, giving notice to the receiver and to all 
the encumbrancers whose claims were not paid by the sale. 





OWEN v. HIXSON. 


Partition—Parties. 


In a suit for partition a petition was filed by two of the defend- 
ants for leave tocome in and defend as administrators. They were 
already parties as individuals. They claimed that the land was 
liable to be sold to pay the debts and that as administrators they 
had an interest which entitled them to be made parties. 

Mr. Jeffrey objected that the petitioners were already parties 
defendant, and that the relief they asked was affirmative relief and 
should be asserted by action taken on their own part and not by 
an answer in this suit. He said, moreover, the debts the petition- 
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ers refer to are debts due to themselves and that the personal estate 
was sufficient to pay all other debts. 

The Vicz-CHANOELLOR, interrupting, asked if that very fact dia 
not make it advisable to make the petitioners parties. He said that 
he thought the right of the administrators to sell the lands for 
debts was a charge upon the lands which made them proper par- 
ties to the bill, and even though in fact there were no debts, the 
parties might make the claim at the partition sale and injure the 
sale of the property. It would be better for the complainants to 
make these claimants parties, and I will allow the complainants to 
amend their bill and make the administrators parties. 

Mr. Jeffrey insisted that it was unnecessary and declined to 
do so. 

The Vice Chancellor then granted the motion and ordered that 
the petitioners be made parties defendant. 





[SEPTEMBER 27TH. | 
PENNINGTON, TRUSTEE, v. RUTHERFORD. 


Practice—Decree against Trustee— Decree nunc pro tune. 


A bill was filed in the name of Jabez P. Pennington, the trus- 
tee under the will, asking for a construction of the will. The 
opinion of the court was obtained and this opinion was filed in 
1875 and is reported in 11 C. E. Green 313. -The trustee was 
appointed by the Orphans’ Court of Bergen county, and when this 
opinion had been obtained the parties in interest proceeded with 
the distribution of the estate and no decree was entered. Applica- 
tion being now made to the Orphans’ Court for the discharge of 
the trustee, an objection was made that no decree had been 
entered in this suit. The trustee explained that the suit had been 
carried on by the cestuis gue trustent and that he had nothing to 
do with it and the court ordered that the matter stand over until a 
decree could be entered. 

A decree was drawn and Mr. Samuel H. Pennington applied to 
the Vice-Chancellor to settle the terms of the decree and to sign it. 

Mr. Alfred Ely on behalf of some of the parties in interest said 
he was satisfied with the form of the decree, except that he desired 
a clause to be inserted directing the trustee to make the distribu- 
tion of the estate according to the construction of the will. 

Tur VickE-CHANCELLOR said: It is not necessary to insert these 
words. The court assumes that the trustee will do what the court 
has said he may safely do. If he then fails to do it the court will 
see that he performs his duty. Indeed it would be a reflection 
upon the trustee whom the court has selected because of its confi- 
dence in him to say: Not only such and such in the construction 
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it would not bring over $7,000. That there was due on the mort- 
gage $9,000 for principal and interest from January 15, 1885. That 
the taxes for 1885 had not been paid, and that the receiver of 
Woodbridge township was threatening a sale. That on the 13th 
of Sept., 1884, the property was leased by Elizabeth and Catharine 
Geyer to the Fiegans for five years from May 1, 1884, at $840 for 
the first year, and $1,000 a year thereafter. That the building was 
out of repair and has greatly depreciated in value since the mort- 
gage was made, and that the owners were collecting the rent and 
refused to apply itto the interest. 

This was accompanied by affidavits, one by the solicitor, as to 
the amount due, and the other by a real estate agent in Rahway, 
that he had known the property for upwards of fifteen years ; 
that the buildings were very roughly and cheaply built and out of 
repair, and are not worth over $2,000, and that about ten acres of 
the land was under cultivation, and that the remainder was covered 
with cedars and underbrush, and that in his judgment the property 
ata fair sale would not bring over $8,000, and at a forced sale it 
would bring only from $5,000 to $7,000, and also, that the collector 
had said that unless the taxes were paid he would advertise the 
property for sale. 

Mr. Berry, for the defendant, put in affidavits as stated in the 
report of this case last month, 9N. J. L. J. 275, that the property 
was ample security, and that $5,000 improvements had been put 
on it. 

The Vice-Chancellor having required more definite affidavits 
from the defendant as to what sum the property was worth, testi- 
mony was taken, and on the examination two witnesses on the part 
of the defendants said the property was worth the mortgage with 
interest and costs, and one of them said he would be willing to give 
that at the sale. The Vice-Chancellor said : If this man will give 
security to the court, that at the sheriff’s sale he will bid this sum, 
of course I will refuse the appointment of a receiver, but such 
security was not offered. The complainants examined witnesses 
who testified that the property was not worth more than seven or 
eight thousand dollars. 

It was said on the hearing, that the bondsmen were worth $75,000, 
but no proof was made on this point on either side. 

The Vice Chancellor said that he would not appoint a receiver if 
the defendants would assign the rents to the complainants, but this 
not being agreed to he decided that it was a proper case for the 
appointment of a receiver. He appointed a receiver with power 
to collect the rents from the existing tenants, but without author- 
ify to take possession of the premises or to make a lease, there 
being already a lease that would last for three years longer. 





PENNOCK ». GEYER. 


Nore.—It will be observed that a receiver was appointed in this case on the application 
of the holder of a first mortgage, on proof of the inadequacy of the security, and that 
the mortgagors were receiving rent which they failed to apply to the payment of interest ; 
but without proof of the insolvency of the mortgagor or that there was any prior encume » 
brance of any considerable amount. This is a great departure from the old rule laid down 
by Chancellor Williamson in Cortelyou v. Hathaway, 3 Stock. 39. The Chancellor in that 
case declined to adopt the rule laid down by the New York courts, and said it has not been 
the practice in this state to appoint a receiver simply on the ground of the inadequacy of the 
mortgaged premises to pay the debt. The Chancellor said, ‘‘ If he, (the mortgagee,) is a 
first mortgagee, and wishes possession, he must take his legal remedy by ejectment. If he 
is a second mortgagee, he takes his security with the disadvantages of a second encum- 
brance,” and he declared the rule to be that in an ordinary foreclosure suit the mere inade- 
quacy of the premises to pay the debt and the insolvency of the mortgagee is not sufficient 
ground for the appointment of a receiver. He did appoint a receiver, however, on account 
of the fraudulent misappropriation of the rents. 

The policy declared in this opinion was followed in practice, although there are no reported 
cases, until Frisbie v. Bateman, decided by Chancellor Runyon, May term, 1873, 9 C. E. 
Gr. 28. In that case there was no special ground alleged for the appointment of a receiver, 
except that the mortgagor had made an assignment, and the Chancellor decided that this 
made no difference and he quoted the rule in Cortelyou v. Hathaway, and said, ‘‘ Unless I 
depart from the practice of the court in such cases, I must deny this motion.” 

The first case in which Chancellor Runyon declared his own policy in regard to the 
appointment of receivers of mortgaged premises, was Miller v. Sauerbier, decided February 
21st, 1876, and referred to in a note on this subject in 3 N. J. Law Journal 24. The Chan- 
cellor, while referring to Cortelyou v. Hathaway, expressed the opinion that the power of 
the court to appoint a receiver was a salutary one, and should not be needlessly restricted. 
He said he should exercise the power whenever the mortgagor was ipsolvent, the premises 
were inadequate security, and prior encumbrances had been allowed to increase to the 
detriment of the complainant’s security. In this case the mortgagee himself was to occupy 
the premises. 

There is another case referred to in the same note, Jones v. Douglas, in which the mort- 
gage was On leasehold property, and the ground rent was in arrears, as well as the interest 
and taxes. The lease was subject to forfeiture. The Chancellor said that the mortgagee 
could not be allowed to remain in possession and imperil the complainant’s security, and he 
ordered that a receiver be appointed, unless the ground rent and taxes were paid within one 
week. 

The next case was Coffin v. Chetwood, February term, 1879, 3 Stew. 451 ; 2 N. J. L. J. 76. 
Here the owners had let the premises and were taking the rents and allowing the taxes and 
interest to accumulate. It was insisted that since, under the decision in Morrow v. Dows, 
I Stew. 459, the taxes were not a prior lien to this mortgage, there was no ground fora 
receiver under the rule in Cortelyou v. Hathaway ; but the Chancellor said, “‘ Apart from 
the non-payment of taxes, there is in this case a misappropriation of the rents in not apply- 
ing them to keeping down the interest. The defendants take the rents to their own use and 
leave the interest unpaid. There will be a receiver.” 

In a case reported anonymously in 2 N. J. L. J. 176, April 28, 1879, the Chancellor 
ordered the appointment of a receiver for the benefit of a first mortgagee, where it appeared 
that the owner was taking the rents and allowed the interest and taxes to accumulate. 

On December 15, 1879, the case of Minturn v. Harmes came before Vice.Chancellor 
Van Fleet at his chambers in Newark. It is reported in 3 N. J. L. J. 24. The Vice Chan- 
cellor said: “ It appéars that the mortgaged premises in this state are an insufficient security 
for the complainant’s debt ; that the mortgagor is insolvent and has made a general assign- 
ment of this property for the benefit of his creditors, and has made a deed of this property 
to his assignee, and that the taxes for this year have not been paid. The fact that the com- 
plainant holds a mortgage for the same debt should not be regarded as an answer to the 
motion. * * * The motion for a receiver should be granted.’ The complainant’s 
mortgage was subject to a mortgage for $35,000 and one year’s taxes. 
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. In the case of v. Cramer, at chambers, Sept. 27, 1880, 3 N. J. L. J. 302, the Chan- 
cellor referred to Cortelyou v. Hathaway as the leading authority, and said: ‘* The rule 
there laid down is that a receiver will only be appointed if the mortgagor is insolvent, the 
property is insufficient security, and there is also evidence of bad faith on the part of the 
mortgagor. The rule is that mere inadequacy of property and insolvency of the mortgagor 
are not sufficient ground for the appointment of a receiver. In this case there is the addi- 
tional fact that is required and which shows fraud or bad faith, namely: The fact that the 
property has been allowed to go to waste.” And after describing the waste and saying that 
no interest has been paid for five years, the Chancellor said, “Although a mortgagor is 
rarely put out of possession, yet under these circumstances a receiver will be appointed and 
the mortgagor will be required either to pay rent or surrender possession of the property.” 
This was an oral decision and the remarks of the Chancellor in a case where the right to a 
receiver was clear must be construed with reference to the previous decision, in which a 
receiver was appointed where the only evidence of bad faith was the fact that rents were 
taken and prior incumbrances were allowed to accumulate. In this case the mortgagor was 
occupying the premises, and much stronger evidence of bad faith is required when the result 
of the appointment of a receiver may be to turn a man out of his house, than when it will 
only be to apply the rents to the interest on the mortgage. 

In the next reported case, Williams, receiver v. Dube, Dec. 27, 1884, 4 N. J. L. J. 24, 
the application was to appoint a receiver of a smal] two-story frame dwelling. Vice-Chan- 
cellor Van Fieet said he wished” particularly to be informed of the value of the building. 
He would be unwilling to put the defendants out of doors in Winter if the amount of rent 
that could be collected would be so small that the expenses of the proceeding would con- 
sume a large proportion of it. It appearing, however, that the lower story only was occu- 
pied by the defendants, and that they rented the upper story, the Vice-Chancellor advised 
an order for the appointment of a receiver to collect the rents of the upper story. 

Again in Baldwin. v. Flagg, March, 1881, 4 N. J. L. J. 181, Vice-Chancellor Van Fleet 
said : ‘* The court has been very reluctant to appoint receivers in cases in which the mort- 
gagor himself was occupying the premises. The court is unwilling to put a man out of his 
own house, and to use the appointment of a receiver for the same purpose as a writ of 
assistance ; but there are undoubtedly cases in which the court will appoint a receiver even 
when the owner is occupying the property. Where the situation of the property is such 
that the owner is occupying it at the expense of the mortgagee, the court may appoint a 
receiver and require the owner either to pay rent or to go out.” And he referred to a case 
mentioned in the note to Minturn v. Harmes above cited, where the defendant insisted on 
occupying a palatial brown stone house, after he was hopelessly in debt and the property 
was heavily encumbered and he had allowed the taxes to be unpaid for several years and the 
interest to accumulate on the first mortgage, and the Chancellor appointed a receiver. 

These cases are most of them only decisions at chambers, not appearing in the New Jer- 
sey Equity Reports, and they are only a few of the many cases that have been decided at 
chambers, and are not reported at all, but they show how the old rule has been modified 
and applied, and wha the practice now is on this subject. The established practice seems 
to be that when the mortgagor or owner of the equity is himself occupying the premises the 
old rule is pretty strictly enforced, and there must be inadequacy of property and insolv- 
ency of the bondsmen, and an element of bad faith shown in the waste of the property or 
allowing prior incumbrances to accumulate to a serious degree; but if the mortgagor is 
collecting rents any accumulation of prior encumbrances will justify the appointment of a 
receiver, if the security is inadequate, and especially if the bondsman is insolvent; yet it 
appears from this present case of Geyer v. Geyer, that no proof of this is required, and that 
the mortgagor must produce substantial evidence of value in reply to affidavits that the 
property is inadequate. 

The rule that a receiver will not be appointed for a first mortgage has been done away, 

Eb. 





FORCE v. CARR. 


WILLIAM M. FORCE v. ASA CARR. 


(N. J. Supreme Court. Essex Circuit. 


Change of Venue—P/ca of Titl— What 
is an Action Merely Transitory.—Applica- 
tion for a change of venue made after plea 
filed is addressed to the discretiom of the 
court, and it will not be granted except on 
very substantial grounds. 

A plea of title in an action for penalties 


DeEpvugE, J.: 


Sept. 22, 1886.) 


under the Timber Act, Rev. 1187, brings in 
question the title to lands, and is not an ac- 
tion *‘ merely transitory” within the meaning 
of the second section of the act relating to 
venue. 

This is a sufficient reason for a change of 
venue after issue joined. 


This is an application for a rule to show cause why 


the venue should not be changed from the county of Essex to the 
county of Sussex. The suit was commenced in the Supreme Court. 
It is an action brought to recover penalties under what is com- 
monly known in the country as the Stump Act. The plaintiff re- 
sides in this county; the defendant in the county of Sussex. The 
lands are in the county of Sussex. The declaration laid the venue 
in the county of Essex where the plaintiff resides. . The defendant 
pleaded without making any application to the court for a change 
of venue. There is a pleaof liberwm tenementum. The cause was 


at issue and noticed for trial at this term, and then application was 
made for a rule to show cause why the venue should not be 
‘changed. 

The proper time to make application for a change of venue is 


before plea filed, and the filing of a plea will be regarded asa 
waiver of the right to apply for a change of venue unless upon 
substantial grounds. Before plea filed the court will regard an 
application of this kind as one addressed to its discretion, and that 
discretion will be governed very much by the convenience of par- 
ties and the convenience of trial; but after the plea is filed and the 
case is at issue, and the result of granting a rule would be to post- 
pone the trial and defeat the plaintiff in that respect, there the 
court will never interfere, except on very substantial grounds. 
Mere convenience would not be sufficient. There is no rule that 
prohibits the court from making an order after the case is at issue, 
but the grounds of it must be very strong, and I think those 
grounds exist in this case. 

The action is brought to recover a penalty under the act I have 
already mentioned, and the penalty is incurred by the destruction 
or cutting of any timber ‘‘standing or lying on any land within 
this state, to which such person or persons hath not or have not 
any right and title, without leave first had or obtained of the 
owner or owners of the said land for that purpose. Every such per- 
son or persons so offending shall forfeit and pay for each tree, sap- 
ling or pole so cut, etc., the sum of eight dollars.” 

The act in relation to venue provides that ‘‘ every issue joined in 
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the Supreme Court, . . . and which is or may be triable by the 
country, shall be tried in the county where the lands, tenements, 
or hereditaments in question are situate, or the cause of action or 
offence hath arisen or been committed.’’ The second section says, 
“An action merely transitory shall, at the discretion of the court, 
be tried in the connty in which the cause of action arose, or the 
plaintiff or defendant reside at the time of instituting such action, 
or if the defendant be not an inhabitant of this state, in the coun- 
ty in which process shall have been served upon him.”’ 

A comparison of these two sections shows that the legislature in 
using the words, ‘‘an action merely transitory,’”’ in the second 
section, did not conform strictly to the common law distinction 
between transitory actions and actions wholly local, but that the 
expression, ‘‘an action merely transitory,’’ has in view what pre- 
ceded it in the preceding section; and that where the cause of 
action is such, as that lands, tenements or hereditaments are in 
question, the legislature regarded that, in determining this matter, 
as being local actions, without regard to a plea of title. An action 
for trespass to lands is a local action, without regard to the ques- 
tion as to whether the plea of title may or may not be put in. 
Now it is manifest, from reading the section, that the title does 
come in question in cases under this statute. It says, ‘‘and to which 
such person or persons hath or have not any right or title, without 
leave first had or ubtained of the owner or owners of the said Jand.”’ 
That proposition is always involved, and involved on the plaintiff's 
side of the case; that is, whether the defendant has title, or 
whether he did the act by the consent of somebody who had title, 
the owner of some sort of an estate. 

I propose to grant a rule to show cause. 





WEISS v. GEYER, 
(New Jersey Supreme Court. Essex Circuit.) 
Discovery in aid of Execution— Receiver. 

The plaintiff obtained an order for discovery in aid of execution 
and served it on the defendant and he appeared for examination. 
His counsel, however, objected to the examination on the ground 
that a receiver had already been appointed under proceeding taken 
upon a previous judgment and that the defendant had given up all 
his property, and he asked that the examination be adjourned 
until the question of the right of the plaintiff to have a receiver 
appointed should be submitted to Judge Depue. The plaintiff's 
counsel insisted that he had aright to the appointment of a receiver 
under his own judgment and that at all events he had a right to 
discovery in regard to property acquired since the appointment of 
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we former receiver, but he consented to submit the question to the 
judge. 

Mr. Berry, on September 6th, moved to stay the proceedings 
under the order for discovery for the reason above stated. 

Mr. Edw. Q. Keasbey for the plaintiff was not called on. 

DepukE, J., said: This question has been already decided. It 
has been frequently held that every judgment creditor has a right 
to proceed under his own judgment to obtain discovery and the 
appointment of a receiver. The receivership under these proceed- 
ings is not like a receivership in equity. It is merely for the pur- 
pose of collecting the one judgment debt. Every judgment creditor 
is entitled to what he gets by means of the receiver. When this 
statute was first passed it was thought by many gentleman at the 
bar to be unconstitutional because it gave equitable powers to the 
common law courts. But this is not so. It does not give equitable 
powers. It is only an extention of the writ of execution to choses 
in action and provides machinery for enabling it to discover and 
reach them. The practice is well established to allow every judg- 
ment creditor to proceed with his examination and obtain the 
appointment of a receiver if anything remains to be received. ‘This 
of course will be considered when the examination is reported. 
The decisions on this subject are not reported but they have been 
rendered at the circuits and the judges are agreed upon the practice. 
The examination may be continued. 





THE FIFTH WARD SAVINGS BANK OF JERSEY CITY v. THE FIRST NATIONAL BANK 
OF JERSEY CITY. 


(New Jersey Court of Errors and Appeals. June Term, 1886.) 


Negotiable Securities— 7ite to Municipal Bonds Obtained by Fraud—Corporation Officers 
— Savings Banks— Trover—Evidence—Burden of Proof. 


Mr. T. N. McCarter for The Fifth Ward Savings Bank. 
Mr. J. D. Bedile for The First National Bank. 
[Official Syllabus of Opinion. ] 

DepurE, J.: 1. Coupon bonds issued by a municipal corporation 
under competent legislative authority and payable to bearer, are 
commercial securities, the title to which passes by delivery. 

2. Commercial securities of this character are an exception to 
the rule that one cannot give a better title to personal property 
than he has himself ; and as between the holder of such securities 
who has taken them before maturity for value and the real owner 
from whom they were obtained by fraud or felony, the title of 
the former will prevail unless he took title mala fide. 

3. In trover by the rightful owner of commercial securities 
obtained from him by fraud or felony against a subsequent holder: 
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Held, (1.) That proof by the plaintiff that the securities were 
obtained from him by fraud or felony casts the burden on the 
defendant of proving that he became the holder bona fide and for 
value. (2.) That proof by the defendant that he became the holder 
before maturity, and for value in the due course of business fulfilled 
the burden of proof laid upon him. From these facts the law will 
imply that he is a bona fide holder, and unless there be circum- 
stances apparent in the case from which bad faith on his part may 
be inferred, the court should direct a verdict in his favor. 

4, Corporations created for business purposes, unless restrained 
by charter or by some statute, have as a necessary incident the 
power of incurring debts in the course of their legitimate business, 
and of making negotiable paper in payment of such debts. 

5. A savings bank incorporated by special charter has the im- 
plied power inherent in corporations created for business purposes 
of borrowing money required in the course of its business, and of 
making negotiable paper or a pledge of its securities as a means of 
borrowing ; and a purchaser of such paper before maturity from a 
third person in whose hands it is apparently as business paper has 
a right to act on the assumption that it was made for a purpose 
which gives validity to the paper and to the pledge of securities 
therewith. 

6. The treasurer of a savings bank is not virtute officii invested 
with the power of borrowing money for the institution and pledg- 
ing its securities as collateral. 

7. An officer of a corporation may, by the acts of its directors 
or managers, be invested with the capacity to bind the company 
by his acts beyond those powers which are inherent in his office ; 
as where, in the general course of the company’s business, the 
directors or managers have permitted an officer to assume the con- 
trol and direction of its affairs, and have held him out to the public 
as its general agent, his authority to act for the company in a par- 
ticular transaction may be implied from the manner in which he 
has been permitted by the directors or managers to transact its 
business. 

8..B. was president of the City Bank, and also president of the 
Savings Bank. As treasurer of the Savings Bank he was the cus- 
todian of certain coupon bonds payable to bearer and negotiable 
securities, the property of the Savings Bank. The City Bank was 
a debtor to the First National Bank, and transmitted to it three 
notes, one purporting to be made by W. H. Jasper, another by J. 
B. Penrose,.and the third by the Savings Bank. Accompanying 
these notes, and mentioned in them as collateral security, were a 
number of the bonds belonging to the Savings Bank. The Jasper 
note was discounted to the credit of the City Bank ; the other 
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notes were carried to the credit of: the City Bank on its indebted- 
ness. These notes came from the City Bank as business paper 
held by it under discount, and were accepted by the First National 
Bank as such in good faith. The Jasper and Penrose notes were 
forgeries. The Savings Banknote was made by H. without author- 
ity. B. used its bonds without authority, and the Savings Bank 
derived no benefit from the transactions. In an action of trover by 
the Savings Bank against the First National Bank to recover the 
bonds: Held, that the bonds being negotiable securities, the title 
to them passed to the First National Bank by the delivery of them 
to the City Bank, in whose possession and apparent ownership 
they were, and that their negotiable quality as commercial securi- 
ties was not impaired by the fact that the Jasper and Penrose notes 
were forgeries, and that the Savings Bank note was made without 
authority. bs 

9. In addition to the above transaction, B., as treasurer of the 
Savings Bank, obtained the discount by the First National Bank of 
two notes of the Savings Bank signed by him as treasurer. 
Accompany these notes, and as collaterial security, were certain 
other negotiable coupon bonds payable to bearer, belonging to the 
Savings Bank. The discount was applied for to the credit of the 
Savings Bank. B. had no authority to make the notes and apply 
for the discount, and the proceeds were not received by the Savings 
Bank. In trover for the last mentioned bonds: Held (1) that the 
First National Bank, having dealt in this matter with an officer of 
the Savings Bank, whose duties as defined by the character and by 
common usage were the dufies of a special agent, assumed the risk 
of the authority of the officer to contract the loan and pledge the 
securities in payment ; and (2) that an instruction to the jury that 
B. as treasurer of the Savings Bank had no power virtute officii to 
borrow money for the institution, and give its notes or pledge its 
securities in payment, but that if B. was held out by the managers 
of the company in the general course of its business as being its 
agent with such authority, his acts as such agent would be binding 
upon the company, was correct. 
Judgment affirmed. 








































THE BOUND BROOK MUT. FIRE INS, ASSO, v. EMILY A. NELSON, ET ALS. 
(In Chancery of New Jersey. Sept. 3, 1886.) 


Insurance— Mortgage— Subrogation. 






[Syllabus to Opinion. ] 


A vendor held a policy of insurance on the dwelling house stand- 
ing on the premises’ sold ; she took a mortgage fora part of the 
purchase money which was in excess of the amount due on the 
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policy ; she did not assign the policy at the time of the convey- 
ance, nor until after the house was burned. The company tendered 
the amount due on the mortgage and demanded an assignment of 
it, which was refused. Held, that the company was entitled to 
the mortgage. Held, also, that in order to carry costs, it was not 
necessary that the company should tender the whole amount of 
the unpaid purchase money. 





VAN VALKENBURGH, ET AL, v. KEER. 
(Essex Circuit Court. September 24, 1886.) 
Short Notice of: Trial. 


Mr. Coult made a motion for short notice of trial on the ground 
that it was important for him to have a speedy trial. 

Mr. Lentz said: I object. 

DepvE, J., said: I have no power. The provision in the statute 
for short notice of trial refers to cases in which the defendant asks 
a favor. 





NEWTON, STATE DAIRY COMMISSIONER, v. CONNELL. 
(Trenton District Court, September, 1886.) 


Construction of Oleomargarine Act. 


WooprvrFr, J.: This action is based upon the fourth section of 
the act entitled ‘‘An act to prevent deception in the sale of oleo- 
margarine, butterine or any imitation of dairy products, and to 
preserve the public health,’”’ approved March 22, 1886. 

It was proved at the trial that one James McGuire, a deputy of 
the State Dairy Commissioner, applied to the defendant for one- 
half a pound of ‘‘good tub butter,’’ and the defendant sold the 
same to him for 14 cents, on the 12th day of June last, and that 
the defendant gave him no information as to what the article was, 
and furnished no card or notice as to the nature of the substance 
sold nor the name and address of the seller or vender. 

It was also proved that a portion of this substance thus sold to 
McGuire was by him submitted to Dr. Shippen Wallace, an analy- 
tical chemist duly appointed as State Analyst by the State Dairy 
Commissioner, and that he submitted the same to chemical analysis 
and tests, and that the examination disclosed that the same was 
not natural butter, but was compounded of fat not produced from 
pure milk or cream, and that not more than 10 per-cent. was 
genuine or natural butter, and that 90 per cent. was an imitation 
of butter. 

The defense offered no evidence, but rested on their motion to 
non-suit on the grounds— 
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1. That the plaintiff had not proved a violation of the law. 2. 
That the docket does not show a sufficient entry of the action. 3. 
That the declaration does not allege nor does the evidence show 
any guilty knowledge on the part of thedefendant as to the nature 
or character of the substance sold. 

The third reason presented by the defense, viz., that the affidavit 
and the complaint should contain an averment of guilty knowledge 
or wilfulness on the part of the defendant, demands and has 
received a very careful consideration. 

The act upon which the prosecution is founded is a penal action 
in the nature of a police regulation, imposing a fine or penalty for 
the violation of the same at the suit of the public, and may be 
regarded as restrictive of the natural rights of individuals. It is 
of the character of statutes that must be construed strictly and for 
the benefit of him against whom the penalty is inflicted. The act 
in question is clear in its terms as to what constitutes the offense. 
The fact that one has in his possession, for sale, a substance in 
the semblance of butter, or the selling of a substance in the 
semblance of butter,etc., without informing the buyer of its nature, 
etc., etc., constitute the offense. 

Did the legislature intend to impose this penalty upon any one 
who violated either of these injunctions innocently? The question 
becomes one entirely of statutory construction, and the requisite 
of a guilty knowledge to constitute the offense must be determined 
by discovering the intent of the lawmaker touching the same. 
That the legislature has the power to say that the doing of a certain 
act shall subject the doer to a certain penalty without regard to his 
knowledge of his intention, cannot be questioned. 

The act under consideration is entitled ‘‘An act to prevent decep- 
tion in the sale of oleomargarine, butterine or any imitation of 
dairy products, and to preserve the public health.’’ It would seem 
from this that there must be a deception, and, as the counsel has 
well put it, ‘‘a deceiver and a victim.’’ The act also provides that 
the seller shall mark the goods sold, and inform the purchaser that 
the same is not genuine butter. This would seem to implya 
knowledge on his part, as a necessity, otherwise it would prescribe 
an impossibility, and it would seem a violent presumption that the 
mere fact that a person was in possession of an adulterated article 


- should be evidence of his knowledge of the character of the same. 


Still the legislature has not by any words intimated that a guilty 
knowledge is an ingredient of the offense. It is a regulation ‘‘ to 
preserve the public health.’ It is evident that the legislature 
regarded oleomargarine, butterine, etc., as unwholesome com- 
pounds, and in 1884 and 1885 passed stringent laws against their 
manufacture and sale. 
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Could it not be that the legislature knew the difficulty of prov- 
ing this guilty knowledge, and, lest its insertion should make the 
act inoperative, have purposely omitted it? I am aware that if 
knowledge or wilfulness is an ingredient of the offense, it must be 
charged and proved ; and unless a contrary intention is expressed 
or plainly to be inferred, a guilty mind is an essential element in a 
breach of a penal law, and the doctrine laid down by defendant’s 
counsel is well sustained in Dickinson v. Fletcher, 43 Law Journal 
M. C. 25; 2 Institutes 590; R. v. Rose, 2 Coxe C. C. 329; 30 L. J. 
M. C. 171; 28 L. J. M. C. 266;°L. R. 8 C. P. 322, and in other 
cases cited. 

But can we from any standpoint conclude that the law maker 
intended that a knowledge was essential to the offense? If we 
attempt to supply omissions we shall encounter the same diffi- 
culties and perplexities that must result always from any attempt 
of the judiciary to insert exceptions in acts of legislation, or in 
other words practically to exercise a discretionary control over 
legislative provisions. See Sedgwick on Statute Construction 379, 
and notes. 

It is of the greatest importance that the community shall be pro- 
tected against the frauds now practiced so extensively and skill- 
fully in the adulteration of articles of diet by those who deal in 
them, and if the legislature deems it important that those who sell 
them shall be absolutely liable notwithstanding their ignorance of 
the adulteration, we can see nothing unreasonable in throwing this 
risk upon them. It is the same risk every man takes who sells 
intoxicating drinks; the law makes him liuble to the penalty, al- 
though it is not proved that he knew that the liquors were intoxi- 
cating. See Com. v. Boynton, 2 Allen 160. 

In Com. v. Evans, 132 Mass, p. 11, a complaint founded on the 
Mass. statute against the adulteration of milk, a statute very sim- 
ilar to the one under consideration, the defendant asked the court 
to rule that the prosecution was bound to allege and prove knowl- 
edge on the part of the defendant. The court refused so to rule. 
So also in Com. v. Nichols, 10 Allen 199, which was an indictment 
upon the same statute, the court refused to rule that knowledge 
was essential. And in Com. v. Farren, 9 Allen 489, the defendant 
insisted that the state should have been held to prove that he 
committed the offense knowing the milk wasadulterated. But the © 
court held ‘‘ that the language of the statute doesnot require such 
proof, and it is evident that the legislature did not intend that it 
should do so, that they undoubtedly regard it as impracticable to 
prove knowledge in most cases; and that they also regarded it as 
reasonable that the seller of milk takes upon himself the risk of 
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knowing that the article he offers for sale is not adulterated. And 
this indictment even contains an averment of knowledge. 

Holding this view, I of course must maintain that the plaintiff 
has proved all required by the statute, and overrule the first mo- 
tion to non suit; nordo I consider the second objection of the de- 
fense sufficient to defeat the action. 
plaintiff. 


* *& & 


Judgment is given for the 
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OBITUARY. 


EX-SENATOR STONE. 

Ex-Senator T. Henry Stone, a prominent 
lawyer of Newark, died at his home in Rah- 
way, on Sunday, September 26, after an 
illness of several weeks. Mr. Stone was 
born in Rahway, in 1834, and educated at 
Rutgers College, where he was graduated 
with distinction. He studied law with Cort- 
landt Parker, and was admitted to the bar in 
1859. For a few years he was associated in 
the practice of the bar with the late Major 
S. V. C. Van Rensselaer, but afterwards 
formed a partnership with the late John P. 
Jackson, under the firm name of Stone & 
Jackson. Mr. Stone married in 1871 Miss 
Lizzie Spear, daughter of Henry Spear, of 
Rahway, by whom he had one child, a daugh- 
ter, who survives him His wife died a few 
years after her marriage. Mr. Stone was 
for several years a member of the Common 
Council of Rahway and was elected Mayor 
of that city in 1864 and re-elected in 1865. 
He was City Attorney for five years. In 
1872 he was elected State Senator for Union 
county as a Republican. He was a fluent 
speaker and was the leading Republican in 
the Senate during his term of three years. 
The General Railroad law was passed while 
he was in the Senate and he was an earnest 
advocate of the bill. 

The proceedings of the Essex Circuit Court 
were interrupted on Monday, Sept. 27th inst., 
when Cortlandt Parker, addressing the court, 
said : ‘‘ Your Honor will permit me to inter- 
rupt the proceedings of this court by the 
formal announcement of the departure to 
another world of J. Henry Stone, long a 
member of this bar. I feel that I have the 
right, notwithstanding that he was so much 
my junior, to be the first to make this formal 


announcement, because of the peculiar rela- 
tions which subsisted between us. 

“Mr. Stone was a graduate of the 
same college from which I came, whose 
Alumni are not too numerous among the 
community. He entered my office as a 
student at-law, and on my certificate he was 
examined and took his place as one of the 
bar I have naturally followed his career 
with a sort of semi parental interest. I have 
cultivated with him, from the time I: first 
knew him, a friendship which was uninter- 
rupted, and which was warm on the part of 
each of us. I have witnessed all that he has 
done with a great deal of pride and satis- 
faction. I have the satisfaction of knowing 
that there have come from my office many 
who have succeeded and been worthy of 
success at this bar; but I can certainly truly 
say of him that there has been none to excel 
him in capacity, in ability for the highest 
pursuits of the profession, and in anything 
which a lawyer should feel proud of, Of a 
somewhat lethargic physical temperament, 
he perhaps permitted it a little to enter into 
his intellectual make-up; and yet it was but 
a very little, and he made up for any want of 
alertness and rapidity, by a soundness of 
views and judgment—what I call a judicious 
style of thinking, in which hardly any excel- 
led him, and in which, I think, very few 
equalled him. He was successful in jury 
causes, displaying a skill, a preparation, an 
industry, and a care, combined with a frank 
ness and a boldness, which won him all 
praise and great success. And when he came 
before the bench, (I am sure they will echo 
what I say), he there showed a knowledge of 
his profession, an ability to seize upon the 
point at issue, and a power in disposing of 
that point, that must have made him, had 
life and health been spared to him, one of 
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the elder leaders—because he certainly was 
one of the leaders of the younger bar. Add 
to all this that no one ever impugned his 
integrity ; that with all, laymen and lawyers, 
he was cordial and kind, could be relied 
upon, and was above all device and chi- 
canery, or selfishness, and you have what I 
think is a true picture, and yet a picture of 
a man that was worthy of the honor and 
distinction which he undoubtedly achieved.” 

Judge Depue replied to Mr. Parker's 
address and adjourned the court. The Bar 
then met and appointed a committee to draft 
suitable resolutions. The committee were 
Messrs. Cortlandt Parker, A. Q. Keasbey, 
Charles Borcherling, Henry Young and 
Schuyler B. Jackson, and the Bar meeting 
adjourned until Wednesday at g A. M. 

In pursuance of the adjournment a large 
meeting of the Essex County Bar was held 
in the Circuit Court room on Wednesday at 
g A. M. and adopted appropriate resolutions. 

Schuyler B. Jackson made a few feeling 
remarks, speaking of his fifteen years’ inti- 
macy with Mr. Stone, his inherent worth, 
his thoroughly reliable character as a man 
and a lawyer, his sterling integrity and his 
professional skill, Remarks were also made 
by E M. Colie and Charles Borcherling. 

The Bar thereupon adjourned to attend 
the funeral at Rahway. 

The Union County Bar Association held a 
meeting recently at Elizabeth and passed 
suitable resolutions on the death of ex Sena- 
tor J. Henry Stone. Ex-Senator Benjamin 
A Vail, Judge Joseph Alward and J. P. 
Coward, of Plainfield, were appointed a 
committee on resolutions. The association 
also resolved to attend the funeral in a body. 





BOOK NOTICES. 


PROOF AND PLEADING IN ACCIDENT CASES. 
Arranged for convenient reference at the 
trial of such actions by Charles C Black, 
of the New York Bar. F. D. Linn & 
Co., Jersey City, 1886. 

This is a hand book for ready reference in 
the preparation for and on the trial of caces 
for negligence, treating the evidence with 
reference to its application, giving examples 
from the reports of what cases are allowed 
to go to the jury and what are withheld from 
them. It concludes with a chapter on the 
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pleadings and a collection of forms, many 
of them taken from New Jersey records. 
This book does not pretend to be a treatise 
on the law of negligence. The law is simple 
enough and there are treatises enough al- 
ready, but this is just what every man wants 
when he takes upacase of negligence, a 
full collection of the cases that will show 
what facts have been heki to be, and what 
facts have been held not to be, negligence; 
what facts have been submitted to the jury; 
what proof is required on particular points, 
and what presumptions may be relied upon 
to support a case. The book seems to have 
been written with care, and the style is clear 
and concise. The arrangement is not very 
logical nor regular, but perhaps well enough 
for convenience. There are some special 
topics that might have been discussed more 
fully. We should like to have had a good 
collection of cases on this subject of the 
negligence of fellow servants, and on negli- 
gence with reference to children, and on 
other common but doubtful matters, but the 
book does not profess to be complete and 
the work was directed especially to points 
and cases omitted from the text books. The 
printing and paper are very good. The in- 
dex is insufficient and is badly arranged. 

New Jersey Equity Reports, Vol. XLI. 
14 Stewart, Part I. W. S. Sharp Print- 
ing Co., Trenton, 1886. 

The first part of 14th Stewart contains 
the opinions filed in the Court of Chancery 
and the Prerogative Court at the February 
term, and those in the Court of Errors and 
Appeals at the March term, 1886. 

New JesBsEY LAw Reports, Vol. XLVIII. 
1g Vroom, Part I. Trenton, The W. S. 
Sharp Printing Co., 1886. 

This contains the opinions of the Supreme 
Court at the February term and those of the 
Court of Errors at the March term. These 
last were not read until April 30, and not 
all filed until much later, but the delay in 
publication has, we think, been unusually 
long. A larger portion of this part is occu- 
pied by the opinions in the Supreme Court 
and in the Court of Errors in the railroad 
tax cases. The case in the Court of Errors, 
including the arguments of counsel and the 
dissenting opinions, fills two hundred and 
eleven pages. 





